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| Commonly used abbreviations

ABC Acceptable Biological Catch
ADF&G Alaska Department of Fish and Game
AFA American Fisheries Act

AFMA Australian Fisheries Management Authority
AFSC Alaska Fisheries Science Center

AFU Alaska Fishermen’s Union

AP Advisory Panel (of the NPFMC)

APO Association of Professional Observers
BSAI Bering Sea / Aleutian Islands

C/P Catcher/Processor

cDQ Community Development Quota

CFR Code of Federal Regulations

CPUE Catch Per Unit Effort

EEZ Exclusive Economic Zone

EMIS Enforcement Management Information system
ESA Endangered Species Act

EU European Union

FMP Fishery Management Plan

GOA Gulf of Alaska

GPS Global Positioning System

IFQ Individual Fishing Quota

IPHC International Pacific Halibut Commission
IR/IU Improved Retention/Improved Utilization
JPA Joint Partnership Agreement

LOA Length overall

MARPOL International Convention for the Prevention of Pollution from Ships, or MARPOL Treaty
MMPA Marine Mammal Protection Act

MSCDQ  Multispecies Community Development Quota

MSFCMA Magnuson-Stevens Fishery Conservation and Management Act

MSY Maximum Sustainable Yield

NAFO Northwest Atlantic Fisheries Organization
NMFS National Marine Fisheries Service

NMML National Marine Mammal Laboratory

NOAA National Oceanographic & Atmospheric Administration
NORPAC North Pacific database

NPFMC North Pacific Fishery Management Council (the Council)
NPFOTC North Pacific Fisheries Observer Training Center
NPGOP  North Pacific Groundfish Observer Program

OPO Observer Program Office (AFSC, Seattle)

OoTC Official Total Catch

0)' Optimum Yield

PRR Product Recovery Rate

PSC Prohibited Species Cap

RACE Resource Assessment Conservation Engineering (AFSC, Seattle)
REFM Resource Ecology & Fisheries Management (AFSC, Seattle)
SCA Service Contract Act

SSC Scientific and Statistical Committee (of the NPFMC)

TAC Total Allowable Catch

USCG United States Coast Guard
USFWS United States Fish and Wildlife Service



| Executive Summary

Background

The North Pacific Groundfish Observer Program (NPGOP) collects, maintains, and distributes data
for scientific, management, and regulation compliance purposes for fisheries in the 900,000 square
mile Exclusive Economic Zone off the coast of Alaska. The NPGOP is administered from the
Observer Program Office (OPO) at the Alaska Fisheries Science Center (AFSC).

The NPGOP was created in its current form in January 1990, with the establishment of the Alaska
domestic groundfish observer program. Prior to this, observers deployed on foreign vessels had
been paid for through fees collected directly from the foreign fleet. In 1990, NMFS lacked the
authority to collect user fees from participants in the domestic fishery, effectively ending its ability to
provide funds for, and use the federal contracting process. Consequently, the North Pacific
Fisheries Management Council (the Council) devised an interim third party “pay-as-you-go” system
under which vessel and processing plant owners contracted directly with private observer
companies certified by NMFS, and paid for observer services as needed.

Under the NPGOP, requirement of observer coverage is based on vessel size and gear type for
vessels and on the amount of groundfish delivered each month for fish processing plants. The
Federal Government covers the costs associated with the administration of the program by the
OPO, observer certification training and briefing, observer debriefing, and management of the
observer data.

The third party pay-as-you-go system developed by the Council was regarded as an interim
solution, designed to meet the needs at that time. From the outset, the Council was committed to
working with Congress on a Magnuson Act amendment which would authorize collection of fees to
cover observer coverage costs. Under the fee-based program concept, NMFS would contract
directly for observer services, thereby eliminating the potential for conflict of interest generated by
the direct contractual arrangement between the industry and the observer providers, and
establishing arrangements under which observer companies would be directly accountable to
NMFS for data quality.

The Magnuson Act amendment was passed in 1990 and NMFS began to develop the regulatory
infrastructure necessary to support the new Observer Program and to put in place a system for
collecting fees. This later became known as the North Pacific Fisheries Research Plan, or
Research Plan for short. Final action to implement the Research Plan was taken in 1994. The
implementation plan provided for collection of some fees in 1995 so that government funds would
be available to initiate contracts with observer companies before the beginning of 1996.

During 1995, industry representatives became increasingly concerned with some aspects of the fee
collection system, the complexities of the government procurement system, and the challenges
associated with reaching consensus on coverage levels which would meet information needs for
science, management, and compliance. Thus, in December 1995, the Council voted to repeal the
Research Plan. In its place, the Council initiated development of a modified pay-as-you-go
Observer Program under which a “prime contractor,” operating under a Joint Partnership
Agreement (JPA) would receive all industry payments for observer coverage and would, in turn,
contract with observer providers. However, this too failed when the designated prime contractor,
the Pacific States Marine Fisheries Commission, was unable to resolve legal and insurance
problems associated with this role.

MRAG Americas, Inc. Independent Review of the NPGOP FINAL REPORT - May, 2000
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In 1996, the Council called on NMFS to develop a new fee-based program and asked staff to
consider several design concepts, some of which could not be implemented under existing
Magnuson-Stevens Act authority. Over the past few years, NMFS and the Council have worked
together to address fundamental concerns with the design of the NPGOP, primarily associated with
the third party pay-as-you-go system. In 1998, the AFSC decided to undertake a comprehensive
review of the NPGOP to address these concerns prior to embarking on another major attempt to re-
develop the program. This independent report, initiated in August 1999, forms part of that review
process.

Review strategy

This independent review was commissioned by NMFS. While it was intended to look at the overall
performance of the NPGOP, the main focus was on components under the control of NMFS, and
how NMFS could best move towards achieving the goals and objectives it has set for the NPGOP
(note that these goals and objectives are not yet those of the NPGOP as a whole).

Two basic approaches were used for the evaluation of the NPGOP. The first was to look at its
performance relative to the Program’s stated goals and objectives - has it met these in a cost
effective manner, and, if not, what needs to be done to ensure that it does in the future? The
second approach was to look at the program objectives, structure, implementation and performance
relative to similar observer programs in the region and elsewhere in the world, making direct “peer-
group” comparisons.

One of our main strategies for evaluating the Observer Program was to contact as many of the
stakeholder groups as possible to solicit opinions and data on its performance. A large amount of
information was provided and many opinions expressed during meetings, interviews and other
contacts. It was then up to the review team to process this information in order to reach
independent and objective conclusions and provide recommendations for the future of the Observer
Program. Within the scope of this review it was not possible to treat every issue comprehensively.
Hence, not every comment, recommendation or suggestion proposed by the stakeholders is
critically reviewed. Instead we have tried to focus on what are perceived to be the major issues
within the NPGOP and provide recommendations for the direction in which the program managers
should take it both in the short and longer term. We considered the following five major issues:

program goals and objectives,

program authorities and organizational structure,
coverage levels,

cost distribution, and

the observer support system.

Note, however, that there are important issues which cut across these headings. For example,
problems and potential solutions associated with the Service Delivery Model have fundamental
implications for the program authorities and organizational structure, the cost distribution and the
observer support system. At the end of Section 3 we have also added the issue of stakeholder
outreach, which we consider to be an important component of any observer program.

The main body of the report presents our discussion and recommendations. To make this report as
comprehensive as possible, we have also included the “unprocessed” results of our contacts with
stakeholders in an appendix (Appendix 3). None of this information should be viewed necessarily
as opinions or conclusions of the review team; it is purely a presentation of information received.
Nevertheless, this feedback was one of the major sources of information on which we have based
our conclusions.
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Other important sources of information for the review included a considerable number of papers,
meeting reports, and memos relating to the NPGOP, its problems and the attempts which have
been made to improve it. Also, a member of the review team attended the three week observer
training course in Seattle in August/September 1999, and observed a number of observer
debriefings. Finally, in view of the number of present and past observers and a desire to gain as
balanced a view as possible, an extensive observer mail survey was undertaken in late 1999.

The stakeholder groups we considered are listed below:

¢ National Oceanic and Atmospheric Administration (NOAA) & National Marine Fisheries Service (NMFS)
»  NMFS Alaska Regional Office
* NMFS Alaska Fisheries Science Center (AFSC)
. NMFS Office of Law Enforcement, Alaska Enforcement Division
* NOAA Office of General Counsel, Alaska Region

»  Other governmental organizations

North Pacific Fishery Management Council (NPFMC)

International Pacific Halibut Commission (IPHC)

Pacific States Marine Fisheries Commission (PSMFC)

Alaska Department of Fish and Game (ADF&G)

U.S. Fish and Wildlife Service (FWS)

U.S. Coast Guard (USCG), 17" District

Sea Grant and the North Pacific Fisheries Observer Training Center (OTC)

*  Fishing Industry
e Industry associations
*  Multi-species Community Development Quota (MSCDQ) Group
« Data contractors & other services

»  Observer companies
Alaskan Observers, Inc.
Data Contractors, Inc.
Frank Orth & Associates
NWO, Inc.

Saltwater, Inc.

TechSea International

e Observer and observer organizations
e Individual Observers
»  Association for Professional Observers (APO)
e Alaska Fishermen’s Union (AFU)

* Non-governmental organizations
*  Alaska Marine Conservation Council (AMCC)
»  Other non-governmental organizations that get involved in fishery issues in the North Pacific region
were contacted (i.e. Greenpeace, Center for Marine Conservation, Pacific Seabird Group, American
Bird Conservancy, Sierra Club). However, they have not been actively involved in issues related to
the NPGOP, therefore, had no comments to provide.

MRAG Americas, Inc. Independent Review of the NPGOP FINAL REPORT - May, 2000 Page 3



Summary of findings

The main report is a substantial document containing a large amount of information on the NPGOP,
discussion of the current issues within the Program and recommendations for its improvement.
Here we present an at-a-glance overview of findings of the review in the form of a summary table.
To succinctly paraphrase the report we have adopted a project planning format, which lists the
Present, the Problems, the Possibilities and the Proposals:

e Present- the present conditions of the NPGOP

» Problems - problems which result from the present situation

* Possibilities - a brief look at the possible options available to address the problems
* Proposals - asummary of our recommendations for the future development of the

NPGOP to address the problems, given the possibilities.

The main issues are presented under the same headings used in the main report and listed in the
previous section of this executive summary. There is obviously a substantial amount of detail in the
main report which could not be included in this summary, and readers are strongly advised to read
the relevant sections of the main report in order to gain a more complete picture of the problems
and the suggestions we have made. As an introduction to the table, below we provide an abstract
which explains the overarching difficulties facing the OPO.

Present: An interim design (third party, pay-as- you-go) adopted for the NPGOP, based on
constraints existing in 1989/90 remains in place, despite substantial effort to devise a replacement
design acceptable to all stakeholders.

Problems: The failure of the Research Plan and JPA proposals after several years of effort, and the
fact that recognized problems remained, were demoralizing to those involved in their preparation.
Remedial action is now limited to short term patch-up remedies applied to the existing system, even
though it is recognized by many stakeholders that fundamental change in the NPGOP’s structure is
required. The OPO is now struggling to respond to conflicting scientific, catch accounting and
compliance needs, many of which were not envisioned when the Program was originally designed.

Possibilities: Despite these problems, the NPGOP has achieved a great deal. It is the largest
single fisheries observer program in the world and has been functioning continuously in its present
form for more than ten years. This achievement is a great credit to those involved in the
implementation of the Program. It should not, however, be viewed as an indication that no action
needs to be taken. Over time, increasing emphasis has been placed on catch accounting, and
individual vessel accountability, resulting from new regulations covering bycatch and quota
allocation. The problems of the interim SDM have become even more acute as this emphasis has
increased and there is no doubt that significant change is required for the Program to function
effectively in the future.

Proposal: This report contains a large number of recommendations for changes to the structure and
administration of the NPGOP (see following table), requiring action at many levels in the Program.
Implementation of these recommendations requires the development of a coordinated action plan
detailing activities, with clear, short and long term objectives and milestones leading to the
resolution of existing problems within the NPGOP.
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Present

Problems

Possibilities

Proposal

Program goals and objectives

Observer
Program mission
statement, goals
and objectives
drafted by the
NMFS OPO in
1996, but not yet
formally adopted
for the NPGOP as
a whole.

The logical structure of the existing draft is
poor.

The goals and objectives include conflicting
demands and there is no clear
understanding of priorities amongst all
stakeholders.

There is no apparent linkage between the
current draft and the SDM, which comprises
the activities and distribution of labor
intended to achieve the objectives.
Priorities for the NPGOP have been
changing over time without consideration of
changes required within the SDM.

If the NPGOP’s goals and objectives are more
clearly defined and understood, this will
promote uniformity in the performance of
program tasks and clarify requirements for the
SDM.

Awareness of the purpose of the Program
should be promoted among all stakeholders.
The main report presents an alternative
structure for the NPGOP goals and objectives,
which could form the basis for discussion
amongst stakeholders, leading to formal
adoption for the NPGOP as a whole.

The Program’s goals and objectives should be
reexamined using more structured program planning tools,
such as the Logical Framework. This should be done as
part of a wider consulting exercise which provides
opportunity for on-going input from the stakeholder
community both within and outside NMFS. e.g. using
facilitated planning workshops.

A draft of the goals and objectives should be offered as a
“straw man” to initiate discussions at the planning
workshop.

The costs, benefits and environmental value of the
NPGOP should be studied.

MRAG Americas, Inc.
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Present

Problems

Possibilities

Proposal

companies vulnerable to pressures that
jeopardize the quality and credibility of the
data that the Program is seeking to provide,
particularly with the increased emphasis on
individual vessel accountability which has
taken place since the Program started.

Negative incentives also exist at the
individual observer level, which may add to
the data quality problem. For example, in
some fisheries, observers can benefit
directly from under reporting bycatch of
protected species, because this prolongs the
open season, thereby extending the
requirement for observer coverage and their
days at sea.

. government-contractor relationship; and
. SDM s involving “third party” contracting.

Six essential elements for an SDM to ensure
observer program objectives are met have
been identified:

e arms-length from industry;

. operational efficiency;

. high level of integrity and perception of
integrity;

. provision of high quality, experienced
observers; and

. responsiveness to government and
industry needs.

The most obvious way to eliminate the
potential conflict of interest and provide
observers with increased backup on
compliance issues would be to make all
observers federal employees within a wholly
government controlled observer program. This
would enable NMFS to effectively deliver on its
responsibilities for monitoring north Pacific
groundfish. However, this would result in major
disruption amongst current stakeholders, and
would resurrect the problems of funding and
cost equity which were the reason for the
failure of the Research Plan in 1995/96.

NPGOP Authorities and organizational structure

Industry pays The direct business relationships between A new SDM needs to be developed which If the option of a government program is open to the OPO,
private observer fishing companies and observer companies removes the requirement for industry to make then we recommend that it is implemented as soon as
companies create, at a minimum, the appearance or direct payments to the observer companies. possible, to enable NMFS to effectively deliver on its
directly for perception of a conflict of interest. There are three main types of SDMs used for responsibilities for monitoring north Pacific groundfish.
observer fisheries observer programs:

coverage as The pay-as-you-go observer procurement In the event that this is not an option, a viable alternative
required. system leaves observers and observer . government program; would be to establish direct contractual relationships

between the government and the observer companies.

Page 6
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Present

Problems

Possibilities

Proposal

Multiple observer
companies
compete on a
day-to-day basis
to provide
observer
coverage for
multiple industry
clients.

Day-to-day competition between observer
companies may give rise to poor work
conditions for observers which may be
detrimental to the observers’ work and have
negative consequences for data quality. for
example, observers have reported that
vessel masters or owners have refused to
take them on board, because they had
previously filled out affidavits or noted
violations on that vessel, and the vessel
masters have sought a replacement
observer. Vessels which are not subject to
100% coverage of sea days can turn away
an observer and proceed with their fishing
trip, opting to fulfill the coverage requirement
at a later date.

The use of private observer companies in the
NPGOP per se is not the root cause of the
problem with the SDM. It is the lack of direct
contractual obligations between the
government and the companies, the direct
industry payments, and the existence of
multiple observer companies competing for
business from industry clients which have lead
to many of the problems with the SDM noted
during this review.

To address the problem of day-to-day competition and the
direct industry-observer company relationship we
recommend a two-phase approach for implementation in
the short term.

Phase One would develop and implement a system under
which the industry has no choice regarding the observer
company from which it can obtain the observer service it
requires. To achieve this, and allow several observer
companies to still take part in the Program, we suggest
that the NPGOP is subdivided into smaller units, based on
a rational sub-division of the north Pacific groundfish
fishery. Only one observer company would be certified to
provide observer coverage in each fishery unit (although
one company could be certified for more than one unit).

Phase two would seek to establish direct contractual
agreements between observer companies and the
government. This would be a natural progression from the
certification process established in phase one. Some form
of agreement would be required to ensure the conditions
of certification (including fixed prices charged to the
industry) are met. This could be achieved through
carefully drafted certification conditions (which if not met
would result in de-certification), but a formal contract would
be more effective. The form of the contract may or may
not imply that the pay-as-you-go system would need to be
replaced. A “no-cost” contract could be used to establish
government control first, with the cost recovery issue being
addressed separately.

MRAG Americas, Inc.

Independent Review of the NPGOP FINAL REPORT - May, 2000
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Present

Problems

Possibilities

Proposal

Coverage levels

Some vessels do
not require
observers.
Government
control over
placement of
observers and the
quality of
performance of
the data collection
task is limited.

Non-random placement of observers in the
groundfish fleet may result in bias in stock
assessment data.

There are no observer data from vessels
less than 60ft LOA.

Vessels may behave differently when they
have observers on board compared to
when they do not.

The observer companies have experienced
difficulties in finding enough observers, for
example to fulfill the demand for MSCDQ
vessels.

Government control over the placement of
observers needs to be strengthened.

There are alternative approaches to monitoring
fishing activity, which have potential to reduce
the number of observers required. These
include vessel monitoring systems (VMS),
digital video surveillance, and the use of
imaging devices with fish recognition software
for automatic monitoring of species
composition.

The requirement for government control over observer
placement would be met either by a wholly government
based observer program, or through the establishment of
direct government-observer company contracts.

The Council should establish coverage requirements for
placement of observers on vessels less than 60ft LOA.

Logbook data should be used to cross-reference with
observer data and for extrapolating observer sample data
to the un-observed component of the fishery.

Development of a mechanism, agreeable to the OPO,
observer companies, and observers, under which waivers
can be granted for short extensions to the 90 day cruise
limit.

Alternative approaches to monitoring fishing activity (i.e.
other than using observers) should be investigated.

Page 8
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Present

Problems

Possibilities

Proposal

Cost distribution

Observer
coverage is paid
for by the industry
under a pay-as-
you-go system

Only those vessels with observer coverage
pay for the cost of the Program, creating a
cost inequity across the groundfish fleet.
Many who benefit from the NPGOP pay no
costs at all (i.e. the <60ft LOA vessels).

Among those who do pay, some operators’
observer costs comprise a disproportionately
high percentage of their gross revenues, in
many cases much higher than 2%.

The funding policy should:

« provide financial support for current and
future observer coverage needs;

¢ ensure adequate observer coverage and

data quality;

ensure equity of payment to all industry

sectors;

keep costs of observer coverage reasonable;

and

ensure adequate compensation for fisheries

observers.

The Council needs to return to the issue of funding of the
Observer Program as part of the process of changing the
SDM. It may be possible to address some issues within
the SDM without changing the pay-as-you-go system.
Nevertheless, cost inequities will need to be addressed
sooner rather than later.

The Council should develop a fee system which distributes
the cost of the observer program across all vessels which
benefit - i.e. include the <60ft vessels targeting groundfish.

The Research
Plan included a
cost distribution
plan based on a
percentage of ex-
vessel value of
the catch (2%, as
allowed for in the
Magnuson-
Stevens Act).

Under the Research Plan proposal, the
observer costs to many fish processing
companies would have increased
substantially. Each participant paid the
same fraction of the landed value of their
catch, but fees were collected only from
processing companies (processing
companies were supposed to collect half of
their fees from owners of vessels delivering
to their plants).

An alternative to the pay-as-you-go payment
system needs to be devised. The council has
discussed a number of alternatives, including:
* 2% of ex-vessel value with an absolute cap
(as authorized under Magnuson-Stevens);

* 2% fee with a supplemental program for
monitoring programs which require direct
individual vessel benefits such as the
MSCDQ, AFA, and similar programs;

* TAC set aside for cost recovery, as was used
by ADF&G to help fund observer program
expansion in the Alaska crab fisheries;

¢ pay-as-you-go with an ancillary fee,
surcharge, or voluntary industry contribution;
and

« full federal funding.

The Council has established that its current
task is to develop a model that relies on an
industry fee assessment and the use of
contractors for observer procurement (NPFMC
1998).

The most promising of the options discussed by the
Council to date is probably the TAC set aside. Its
advantages compared to the Research Plan options
include the removal of the need to assess fees on vessels
and processors, and elimination of the accounting and
collection burden placed on processors.

We also recommend that the Council consider another
option: linking observer fees to fishing effort, in the form of
days at sea. This would express the program costs in the
same “currency” as the service provided (i.e. days). As
the observer requirement changes, due to changes in the
overall days spent fishing, so would the fee levied.

MRAG Americas, Inc.

Independent Review of the NPGOP FINAL REPORT - May, 2000

Page 9




Present

Problems

Possibilities

Proposal

The observer support system

Under the existing
SDM there is a
lack of
opportunity for
clear
accountability and
support for the
observers by
NMFS. Under the
SDM, NMFS have
developed an
evaluation system
for providing the
OPO, observer
companies, data
editors and end
users with a
description of
sampling
methods, a
quality rating of
the data and
observer
performance.

The commercial pressures created by the
pay-as-you-go system can have an effect on
observers’ working conditions, which may, in
turn, affect observer morale and hence data
quality. Low remuneration is cited as an
important cause of the unionization of
o